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1. Introduction

Copycat and counterfeiting activity is a highly controversial subject, where people have startling
divergent views, such as:

“Copies let me buy designer-style goods at affordable prices. The brand owners stimulate desire but
make too much out of it — they are ripping us off.” Consumer view.

“We invest a lot and take a lot of risk creating brands with images people want. Those who coat tail on
this unfairly are bearing none of the investment or risk and are ripping us off.” A brand owner’s view.

Who is right? It's becoming more important as copycat activity is now rife. The similarity between so
many products in high street stores and those on the cat walk or design studio is uncanny. Up-market
designers invest significant resource in creating unique design items and now, with more weapons
available to bring copycats to court, they are increasingly looking to protect their investment through the
courts.

In July 2007, Dids Macdonald, chief executive of industry watchdog Anti Copying In Design said:
'Copying is endemic within the industry. This year we have seen 220 settlements - 20% of which have
been on behalf of the fashion industry.”

Recent court actions such as L'Oréal vs Bellure and Chloé vs Topshop are establishing more
precedents to help protect intellectual property in the fashion industry. The indicated ability to damp
down more on copycat activity puts the business model of many high street and online stores in
potential jeopardy.

Intangible Business is frequently involved in legal proceedings regarding copycat or counterfeit litigation
and in this report, highlights some of the issues with reference to a number of high-profile case studies.
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2. Background

“Counterfeiting” is commonly the wholesale copying of brands whereas "look-alike" products are
designed to copy the brands with some degrees of difference. Although copycat products take various
forms, comparisons can be drawn between the impact of counterfeiting, on the one hand, and look-
alike activities on the other: both are designed to replicate or imitate other products; they both feed off
the economic activities of others; they damage other businesses and are designed to confuse
consumers or, at least, provide consumers with an associated alternative without the permission of the
brands they copy.

A report published by Davenport Lyons, ‘Counterfeiting Luxury’, indicates a correlation between
counterfeiting and Look-alike activity, both in terms of consumer behaviour and the economic impact on
brands. For example it considers both fakes and look-alikes and summarises them together at the

conclusion of the report:

“Key Fake facts

One in eight consumers buy fakes.

Key Look-alike facts

One in two consumers buy look-alikes.

Fake buyers are luxury consumers; in
fact, they are more likely to buy
genuine product.

Look-alikes do not carry the same
stigma as fakes; consumers falsely
engage in conscience cleansing ignoring
luxury design Investment.

For some brands, as many
consumers buy fakes as buy genuine
product.

Only one in five consumers think they
can spot the difference between look-
alike and genuine product.

Fakes are predominantly purchased
in the UK, EU and online; the problem
is ‘here’ not ‘there’

Look-alike consumers do not trade up to
the genuine product; no luxury
brand/consumer engagement.

Half of all fake purchases were made
in the mistaken belief that the product
was genuine.

Only one in four believe brands to be
doing enough to combat fakes —
Inevitably, price points are falsely
challenged”

www.intangiblebusiness.com



Background

Copying: Fair or Unfair?

The financial impact

Counterfeiting and look-alike activity is inherently secretive and therefore any assessment of its true
impact is difficult to quantify. However, a number of companies, institutions and academics have
provided estimates which demonstrate that its economic impact is considerable and has been for some
time:

» “In the US, the FBI estimates losses to counterfeiting at US$200-250 billion a year.”

» The Counterfeiting Intelligence Bureau (CIB), part of the International Chamber of Commerce,
estimates that 7-9% of all world trade is in counterfeits. Considering world trade is about $10 trillion
that is a very significant figure indeed.

» The International Chamber of Commerce’s Counterfeit Intelligence Bureau report, ‘The Economic
Impact of Counterfeiting’ states: “The (Perfume) industry estimated their losses in 1996 at more than
5 per cent of annual turnover and spent on average 1 to 2 per cent of their annual turnover in
combating the illicit trade.”

» The Centre for Economics and Business Research (CEBR) showed in its report, ‘The Impact of
Counterfeiting’, that counterfeiting in the EU reduces annual revenues in perfumes and cosmetics by
€3,017 million which impacts of profits by €555 million annually.

» Albena Trifonova, Managing Director of the spirits and wine business, Allied Domecq, in Bulgaria,
revealed in a presentation in 2005: “Counterfeit leads to an overall 10% loss of sales & an ongoing
risk for the individual brands and brands owners.”

* The UK’s Labour Government claims in its ‘Labour International Newsletter’ of March 2004:
“counterfeiting costs the UK as much as £1.75 billion in lost VAT alone — enough to build four new
regional hospitals every year.”
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The research published by Davenport Lyons, Counterfeiting Luxury, comments on the general impact.
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“Fakes damage a brand's reputation and look-alikes cannibalise sales, both of]
these effects need to be better understood before they can be controlled.

Assessing the impact of fakes on the
designer and luxury industry is
difficult, due to the criminal element
that is involved and the lack of
consumer understanding as to
exactly why people are making these
purchases. Where attempts have
been made to size the impact of
fakes, it is often based around
industry estimates of what
consumers have been buying. The
UK Anti-Counterfeiting Group
estimates that the clothing and
footwear industry lose about 3.2% of
their annual revenue to fakes.

However, there are two reasons why
current figures actually underestimate
the damage being done. Firstly, it has
been shown that the prevalence of
fakes harms luxury brands in the eyes
of the population as a whole, and even
more so for these brands' core
consumers. Luxury brands should
research and understand their
reputation, not simply amongst existing
core consumers, but also amongst the
wider: aspirational population. By
understanding and tracking what drives
reputation, brands can monitor and
control the impact of fakes.

Industry estimates typically assume
that all of the 6 million people who
have bought a fake would have
bought the genuine item had it been
available. As has been shown
earlier, this is the case for only one in
five (21 %) of the population. To this
extent, numbers look over-
estimated.

Secondly, these estimates do not
include the impact of the 48% of the
population who have bought a product
that deliberately resembles current
luxury brand and designer styles. That
is 24 million people who buy look-alikes,
rather than the genuine articles that
they are mimicking. Only 8% of these
look-alike buyers would have bought
the genuine items: the rest include lost
revenue that potentially dwarves the
problem posed by fakes. As competition
increases brands must understand what
is driving consumers to pay more to
trade up in certain categories, and down
in others. By understanding the how
and why in the purchasing cycle, luxury
and designer brands can limit the
damage from look-alikes and mimics.”

In addition to having an economic impact on employment, tax income and companies’ revenues and
profitability, counterfeiting is also closely linked to organised crime. Counterfeiting can also be bad for
consumers’ health, especially with products such as fragrances which come into direct contact with the
skin or products that are imbibed. This can in turn have a negative impact on the counterfeited brand.

As one academic in ‘Countering Brand Counterfeiters’ from the Journal of International Marketing put it:
“Counterfeiting is, by definition, theft”. Counterfeiters invest no money in research and development, no
money in marketing and promotional costs and no money in after sales service. Instead, they feed off
the investment of others, rather like parasites.

There is, however, a distinct difference between copycat and counterfeit activity. Counterfeit is a
deliberate copy of a genuine product with the specific intention of deceiving the consumer as to the
product’s authenticity. Copycat or look-alike activity is not intended to confuse the consumer and instead
basis the design of its products on those of others. This can either be deliberate or a coincidence. Both
counterfeit and copycat activity can have an adverse effect on the copied brand.
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3. Impact on brands

Aside from the general issues associated with counterfeit and look-alike products such as the economic,
health and political impact, counterfeiting can have a long-term detrimental effect on the brands
involved. This is confirmed by Davenport Lyons’ report, Counterfeiting Luxury, which found that the UK
public thinks counterfeited products have a negative impact on the reputation and image of luxury
brands because they lose their exclusivity:

“The damage from these fakes on the designer and luxury goods companies is most acutely felt on their
brands’ reputation and image. The majority of the UK (57%) believes that luxury brands lose their
exclusivity if fakes are widely available, and exclusivity is a crucial component of the brand’s strength.
Furthermore, returning to the solely-genuine luxury buyer, 62% agree that these premium brands lose
their exclusivity through the prevalence of fakes.”

If counterfeiting or look-alike activity is not identified and addressed early on, as the following examples
illustrate, it can escalate out of control.

Burberry

Burberry is one of the most notorious examples of counterfeit and look-alike products in the UK in recent
years. Burberry accounted for 11% of all counterfeit products seized in the UK in 2003 according to a
Sunday Times article, ‘Designer fakes fund Al-Qaeda’ and 2.15% of reported all global seizures in 2006
according to a report ‘Counterfeit Seizure Research’ from Gieschen Consultancy. Burberry was adopted
as the uniform of football hooligans and following pictures like those of ex-soap star Daniella Westbrook
and her baby head-to-toe in Burberry being published “the brand became something of a national joke,”
the BBC published in ‘Burberry versus the Chavs’, and was also beginning to be banned in pubs and
clubs.

There is no firm evidence available demonstrating how Burberry has been affected in the UK following
such high levels of counterfeiting and look-alike activity. However, this example highlights luxury brands’
sensitivity to counterfeiting and the speed with which a brand once synonymous with luxury and style
can become synonymous with the opposite through imitation products appearing in uncontrolled
distribution outlets, at significant discounts and with unauthorised brand exposure. When this happens
there is little doubt that the genuine brand will be affected significantly resulting in reduced income and
diluted brand equity.
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ISD Whisky

This example illustrates the principle that counterfeiting is damaging to a brand’s sales and reputation,
and also illustrates the impact counterfeiting can have if left unchecked.

The example has been obtained from an article, ‘Countering Brand Counterfeiters’ published in the
Journal of International Marketing which states that the real name of the business considered here has
been changed at their request to prevent identification. International Spirits Distributors (ISD) had the
exclusive rights to an imported premium Scotch whisky brand in Thailand. The Thai economy was
booming in the late 1980s and “consumption of imported premium alcoholic beverages quickly became
a visible symbol of status and success” rather like the premium fragrance market in the UK.

The success of ISD’s brand meant that it attracted counterfeiters. ISD tried to counter the counterfeiters’
activities by employing tactics such as the moving target strategy whereby it periodically changed the
shape of the bottle of the label design. As the counterfeiters relied on filling old bottles, the counterfeit
bottles were easily identifiable. ISD also tried gaining legal and political support which it received when
ISD demonstrated the amount of tax revenue the government was missing out on through the
counterfeiting activity. Advertising the differences between the authentic and counterfeiting products
was also tried but none of this worked.

Because of the sheer growth in the Scotch whisky market during this period the counterfeiters
developed more sophisticated production methods which ISD could not keep pace with. ISD realised it
was not going to be long before consumers lost confidence in its brand. Also, ISD identified that 40% of
its premium Scotch whisky sales were counterfeit, losing it significant amounts of revenue. Additionally,
consumers were aware of the counterfeit problem which put some off buying it.

“A survey of consumers indicated that 81% of scotch drinkers were aware of the counterfeit problems of
ISD’s main brand, and 61% reported that they had inadvertently purchased counterfeits”

The problem was getting worse. In 1986 counterfeit sales of ISD’s whisky were approximately 55% of
the sales of the genuine brand, 65% by 1987 and 71% by 1988. Unless drastic measures were
introduced to reverse the counterfeit problem ISD would lose the entire Thai market.

ISD employed four main strategies to counter the counterfeiters between 1989 and 1991. First, it
targeted the channel members which facilitated the distribution and retail of counterfeit products.
Secondly, it attempted to minimise the risk of the strategies on ongoing business. Thirdly, it tried to
convert counterfeiters into legitimate businesses, such as by becoming official distributors. And fourthly,
it tried to increase the legal sanctions on counterfeiters.

After a couple of years the strategy worked. Counterfeit levels dropped to 0.25%, $300m was added to
government revenues and sales of ISD’s premium whisky brand not only recovered its sales from the
counterfeiters, but importantly it increased much more. This indicates that public confidence returned to
the brand which translated into a significant increase in sales as shown in the following chart. This also
indicates that the brand was affected by the counterfeiting as sales during this period were deflated.
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This indicates a principle that counterfeiting is damaging to a brand’s sales and reputation. This
example also illustrates the impact counterfeiting can have if left unchecked.
Sales of ISD's main brand and of counterfeits
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Conclusion

Davenport Lyons’ 2007 report, ‘Counterfeiting Luxury’, highlights the growing problem of copycat or
look-alike products. Copycat products appearing on the high street, the report says, is potentially more
damaging to brands than counterfeiting as it damages brands’ exclusivity and represents ‘hidden’ lost
sales. Simon Tracey, Head of Intellectual Property & Brands at Davenport Lyons which commissioned
the report, stated: "Look-alikes haven't been considered properly by the industry but one in two
consumers bought them last year. This should be of real concern to the luxury sector."

The research also found that consumers thought luxury brand owners should do more to protect their

brands from imitators. The following examples illustrate a number of cases in which designer brands did
take action against their imitators.
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Chloé

4. Case studies

Chloe vs Topshop

In July 2007, Topshop, part of Sir Philip Green’s Arcadia group, was forced to bin almost 2,000 dresses
which were almost an exact copy of a lemon yellow Chloé mini dungaree dress. This was the first time
Topshop has faced legal action from Chloé over alleged copycat clothes.

Chloé, part of the Richemont luxury goods group which also owns Purdey, Jaeger, Dunhill and Mont
Blanc, adopted a ‘zero-tolerance’ stance towards copyright infringement and started legal proceedings
against Topshop. Chloe’s dress retailed for £185. Topshop’s retailed for £35. Topshop had sold 774
dresses before Chloe issued its lawsuit and paid Chloe £12,000.

Topshop boss Sir Philip Green said, “We paid them £12,000 without any admission over whether it was
or wasn’t (a copy). We felt it was easier to do that and get on with the rest of our lives.”

Chloé lawyer at Shoosmiths said, “This was almost identical, which, given Chloé’s determination to
prevent copycat designs, could not be ignored.”

“Chloé is currently taking action against a number of other high street and internet retailers especially

with regard to protecting its new Bay handbag design and the Paddington, with its characteristic
padlock.”

Chloe vs Kookai

Chloe also took legal action against Kookai, the high street chain, in 2005 alleging their snakeskin
Silverado bag had been copied by Kookai’'s ‘Whip Stitch Pocket Bag’. 6,000 of Chloe’s Silverado bag
sold within weeks of launch for £1086 whereas Kookai’s version cost just £35.
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LOREAL

L’Oréal vs Bellure
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L’Oréal brought proceedings in the High Court of Justice, Chancery Division, against a number of
defendants essentially claiming that they had been importing, distributing and selling copies of some of
its luxury perfumes, namely Trésor and Miracle by Lancéme and Anais Anais and Noa by Cacharel.

The majority of the Defendants' perfumes are part of the Creation Lamis range of perfumes, and are
manufactured in Dubai. These are not imitations in the sense of being counterfeits. Rather, they are
"smell-alikes" marketed in packaging which L'Oréal claimed takes unfair advantage of its own product
names, packaging and brand image.

The case was tried in London in 2006 before Mr Justice Lewison. Mr Henry Carr QC and Ms Jaqueline
Reid (instructed by Baker & McKenzie LLP) were lawyers for the Claimants and Mr Roger Wyand QC
and Mr Tom Moody-Stuart (instructed by Addleshaw Goddard) were lawyers for the defendants. Thayne
Forbes of Intangible Business was expert witness on brands for L'Oréal.

The judge ruled in L’'Oréal 's favour. Paul Rawlinson, a partner at Baker & McKenzie, acting for L'Oréal,
commented: "This is a significant judgment for brand owners and the first successful trial under section
10 (3) of the Trade Marks Act. The judge held that 'free riding' off a brand's reputation is not an
acceptable practice. Infringement, even without the existence of any likelihood of confusion, is a novel
concept in the UK and one that the market will have to get used to."
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JIMMY CHOO

Jimmy Choo vs Oasis and Jane Shilton

Jimmy Choo successfully stopped Oasis and Jane Shilton from copying its designer shoe designs in
July 2007.

A Jimmy Choo customer had bought a pair of its £355 metallic wedges and, on seeing a similar pair
being sold in Oasis for £50, emailed Jimmy Choo to complain. Several weeks later, Jimmy Choo had
forced Oasis to remove the silver leather and cork wedge and a flat, Grecian-style sandal.

Jimmy Choo vs New Look

In September 2006, Jimmy Choo took objection to the designs of the budget fashion chain New Look for

its Bonhom shoe which it claimed copied those of its own. After Jimmy Choo threatened legal action,
New Look paid £80,000 compensation.

Jimmy Choo vs Marks & Spencer

Jimmy Choo accused Marks & Spencer of copying its Cosmo silk satin evening bag with a jewel buckle,
priced £495. Following legal preceedings, M&S had to destroy thousands of its bags priced £9.50 after
they were found to be uncannily similar, although M&S made no admission of liability. Meanwhile,
thousands of customers had bought the M&S version.
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Monsoon vs Primark
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In May 2004, Monsoon took legal proceedings against Primark, the budget high street store, alleging

Mongoon

Primark had copied its £44 butterfly skirt, selling it at £11, and a girl's top. Monsoon received a £23,000
out-of-court settlement from Primark after Primark admitted that it had copied the Monsoon’s Brittany top

for girls and a butterfly dress.

In April following year Monsoon accused Primark of copying the designs of six items, a zig zag linen
skirt, curved panel skirt, tropical floral print swimwear, girls corduroy trousers, children's striped scarf
and poodle and heart socks, which Primark was forced to remove after Monsoon threatened legal

action.

Monsoon Chief Executive Rose Foster said, “"We take any infringement of our design and copyright

very seriously." Rose added that Monsoon’s customers valued "the individuality of its designs and the

flair and ability of its designers."
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Levi Strauss & Co vs Polo Ralph Lauren

In July 2007, Levi’'s accused Polo Ralph Lauren of copying its distinctive pocket stitching. Levi's
announced it was suing Polo Ralph Lauren, stating: "Polo Ralph Lauren has in the past and continues
to manufacture, source, market and/or sell clothing that displays stitching designs that are confusingly
similar to Levi Strauss & Co.'s arcuate trademark,"

Levi is seeking a compensation for unspecified losses in profits and other damages as well as a court
injunction to prevent Polo Ralph Laurent from making any apparel with its trademark stitching design.

This trademark design is one of the oldest clothing trademarks in the US, having been registered and
protected since 1873.
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Romo Fabrics vs Linda Barker

Romo Fabrics enforced its intellectual property rights regarding its Simonii design which it believed
Linda Barker’'s company, Really Linda Barker Ltd. was infringing.

Following receipt of letters from Romo Fabric’s law firm, Linda Barker's company agreed to withdraw all
articles with the ‘Carnation Cushion’ designs and also remove them from its website, catalogue and all
marketing and advertising campaigns. Linda Barker's company also agreed not to infringe Romo
Fabric’s copyright in its Simonii design or any of its other intellectual property rights.
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5. Conclusion

Product imitation of course is rife. Examples are prevalent in every industry from Primark and Top Shop
in retail which imitate the latest designer fashions and have them on sale six weeks after their launch for
a fraction of the price, to the motor industry where there is negligible difference between so many
models.

While some product homogeneity is inevitable, products which deliberately copy others and market
themselves as such have the potential to directly cannibalise sales of the authentic brand and dilute the
brand’s long term equity.

In some circumstances, however, counterfeiting can be leveraged to a brand’s advantage if the fake is
distinguishable from the original. Although this does not generally apply because this argument is
essentially based on the proposition that some counterfeiting is known as counterfeit, and it helps
demand for the genuine product once consumers can afford it.

The actual figure by which brands are affected by counterfeiting is difficult to quantify. The attempts at
this quantification at the beginning of this section range from between 5% and 10% of a company’s
turnover. But as the research from Davenport Lyons highlights, this does not take into account the
people who buy fakes who would not buy the genuine product. If this was taken into account the
number could be divided by five, so between 1% and 2%:

“Industry estimates typically assume that all of the 6 million people who have bought a fake would have
bought the genuine item had it been available. As has been shown earlier, this is the case for only one
in five (21%) of the population. To this extent, numbers look over-estimated.” ‘Counterfeiting Luxury’,
Davenport Lyons.

The research, however, acknowledges that this does not include the damage to the brand or “the 48%
of the population who have bought a product that deliberately resembles current luxury brand and
designer styles.” 8% of these look-alike buyers would have bought the genuine articles. That's nearly
two million people who, if it were not for the look-alike products would buy the genuine product.

The combined impact of imitation products to a brand in terms of lost sales and damage to brand equity
is likely to be near 5% of a brand’s turnover if measures are taken to prevent the imitation. If the
situation is left unchecked, however, the damage would increase exponentially. In the case of ISD’s
whisky, this threatened the viability of the whole brand.

This brief paper on counterfeiting and look-alike activity indicates that they have common elements and
can be damaging or completely destructive to a brand if left unchecked.
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Intangible Business is the world’s largest independent brand valuation consultancy, specialising in
valuing intangible assets, such as brands, for financial, management and litigation purposes.
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